alleged  danger or' safety or health violation   in  a  coal   or
other mine,   or because  such miner,   representative of miners
or  applicant   for  employment   is   the  subject   of medical   evaluations
and  potential   transfer  under  a   standard  published   pursuant   to
section   101  or because   such miner,   representative  of miners   or
applicant   for employment  has. instituted or caused   to  be  in-
stituted  any proceeding under or related  to   this Act  or has
testified or  is  about   to  testify in any such proceeding,   or  be-
cause  of  the   exercise by  such miner,   representative  of miners  or
applicant   for  employment  on behalf of himself  or  others  of  any
statutory right  afforded by this Act.

After  notice   to the   parties,   a hearing  on  the merits  was held  in
Tucson,   Arizona  on August  25-27,   1981.     The  parties   filed   post   tri.al
briefs.

PRE-TRIAL MATTERS

A pre-trial  hearing  was  held  in   this  case   in Tucson,   Arizona  on July
14,   1981.     At   the hearing,   the Commission's  procedures  were  explained   to
the  parties   as  well   as   the applicable  case  law as   set   forth  in David  Pasula
v.     Consolidation Coal Company,   2 FMSHRG 2786  (i960),   rev'd  on other
grounds,   No.   80-2600  (3d  Cir.   October  30,   1981).

At   the  prehearing conference  complainant Donald Lund   (Lund)   indicated
his  case  involved   some  20  instances  of discrimination   (Tr.   15,   24,   70,
Pre-Hearing),     The  Judge   and   the   parties   discussed  discovery,   the   filing of
an  amended  complaint,   and   a  trial  date  of  September   29,   1981.     Various
other matters   relating to   the hearing were  discussed.     Lund  asserted   that
the  acts  of discrimination by Anamax were continuing.     However,   since  it
was   necessary  to bring the  case   to  issue   an oral   order  was   entered   to  the
effect   that  only  claims  of discrimination  that  had  occurred  before   the
previous  day (July 13,   1981)  would be  considered   (Tr.   29,  Pre-Hearing),     On
July 31,   1981,   Lund   filed his  amended  complaint   alleging   thirty-six
instances  of discrimination.
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On'July 20,.19ol,  Lund   filed   a   letter  with   the  Commission  stating  that
a  fellow worker,   whom he   identified  by name,   stated  to Lund   on Anamax
property,   among  other  things,   "If  you close  this  mine  down I'm going  to get
my   .357  and   shoot  you."

A copy of Lund's   letter with   a general   explanation  of  the   nature  of
the  case was   forwarded  to A.   Bates  Butler,   then  the United States  Attorney
in Tucson,   Arizona.     Copies  of  this  correspondence  were   forwarded  to Lund,
the MSHA office   in Tucson,   counsel   for   respondent,   and   the Commission's
Chief Judge, James A.   Broderick.

The   allegations   in Lund's   letter occurred  after July 13,   1981   and   any
issues   arising  out   of   that   incident   are   not   considered   in  this  decision.

250stant   exhibited  a  reckless  disregard   for  the health
